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A Message from Governor George E. Pataki

TheNew York Workers Compensation Law was enacted
in 1914 to ensure that workers who suffered injuries or
IlInesses on the job received timely medical treatment
and wage replacement assistance.

Through the years this fundamental protection had been
weakened by an increasingly unresponsive bureaucracy
— abureaucracy that was no longer meeting the needs
of its primary customers — injured workers and their
employers. At the same time, the costs of workers
compensation grew out of control.

In 1996, we began to address this problem with the
passage of the New York Employment, Safety and
Security Act. Thefundamental reformsof thislegislation
led to rate reductions exceeding 30 percent, returned balance and efficiency to the process,
promoted greater safety in the workplace, created new health care choices and arrangements
and ensured the fiscal integrity of the system.

Today, New Yorkers see the Workers Compensation Board in a whole new light as the
speed, quality and consistency of Board decisions continues to improve. Our commitment
to restoring confidencein workers' compensation can bereadily seen through investmentsin
technology and common sense administrative reforms. These investments are yielding
impressive results as more than one million paper case files have been converted into
computer images, as full-time, customer service centers across the state are serving injured
workers every day, and as cutting-edge management techniques are introduced into the
claims process with each passing day.

Thiscomprehensive Employers Handbook —A Guideto the Workers Compensation System
for the New York State Business Owner — should serve as the most up-to-date reference
guide for all employers, big and small, to provide a better understanding the workers
compensation system.

As part of my Administration’s continued commitment to assist and protect the rights of
employers and injured workers | am pleased to provide New York’s citizens with this
comprehensive handbook.



A Message from Chairman David P. Wehner

The Workers Compensation Board is committed to
providing fair and efficient services for employers who
finance the system, providing benefitsto workersinjured
through the course of their employment. As Chairman, |
am dedicated to achieving this goal.

This manual provides detailed information that an
employer needs when considering his or her
responsibilities under the workers' compensation law. It
has been produced by Board staff, including the Office
of the Advocate for Business, and is a step by step
manuscript for prospective employers as well as those
who have operated businesses in New York State over
an extended period of time.

If you have additional questionsthat are not addressed in this manual, please do not hesitate
to contact the Office of the Advocate for Business at 1-800-628-3331.
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This booklet is intended to provide New York employers with
general information regarding their rights and responsibilities
under the state’s workers’ compensation program. It includes

information that is not within the purview of the Workers’

Compensation Board in an effort to inform employers about
these areas. This booklet does not represent legal advice and

is not a complete description of the law.



Chapter One

- How the Workers' Compensation
. System Began

The Triangle Shirtwaist Factory Fire

TheWorkers Compensation systemin New York State was born out of agreat tragedy —the
worst factory fireinthehistory of New York City. OnMarch 25,1911, onthetop threefloors
of aten-story building, afire broke out at the Triangle Shirtwaist Factory. The fire spread
quickly among the reams of fabric, and 146 women died in less than 15 minutes.

In order to keep the women, mostly Jewish immigrants between the ages of 13 and 23, at the
sawing machines, the owners had locked the exit doors.

At thetime of the Triangle Shirtwaist tragedy, the only way an injured worker could recover damages sustained
in awork-related accident was by suing the employer. 1t was the responsibility of the worker to prove that the
employer was negligent. Thisstandard of proof often led to lengthy court proceedings, and madeit difficult for
workersto obtain compensation and medicd care quickly. At the sametime, this system left employers opento
costly lawsuiits.

The Historic Agreement

By the early 1900's, most industrialized countries in Europe had regulatory systems and insurance programs
which brought into place a “no-fault” exchange of protections between employers and workers. This new
concept was firgt established in Germany in 1856, and adopted soon after in England and most of Western
Europe. New Y ork wasthefirst state to establish aworkers' compensation system, and by 1920 most states had
workers compensation laws.

Created in 1914 as the result of an historic agreement between employers and workers, the New York State
Workers Compensation Board ensuresthat in exchange for guaranteed medical coverage and compensation for
lost earnings, employeeswould not suetheir employersin theevent of an on-the-jobinjury. Thisno-fault system
is designed to diminate the uncertainty of litigation associated with the courts. This reduces the employer’s
exposure to costly lawsuits and provides benefitsto all injured workers.

Theprinciplesof workers compensation lawsaresimilar throughout the United States, but each state has unique
laws with different benefits.






Chapter Two

The Playersin the System

Mission Statement of the Workers’ Compensation Board

“The mission of the Workers Compensation Board isto equitably and fairly administer
the provisions of the New Y ork State Workers' Compensation Law, including Workers
Compensation Benefits, Disability Benefits, Volunteer Firefighters' Benefits, Volunteer
AmbulanceWorkers Benefits& Volunteer Civil DefenseWorkers' BenefitsLaw on behalf
of our customers, New Y ork’ sinjured workers and their employers.”

To understand the workers' compensation system, an employer or employee must first
understand all the players that are responsible for the process.

Workers’ Compensation Board

Thefirst mgjor player, the Workers Compensation Board, was established to administer the workers' com-
pensation law. Itisresponsiblefor the adjudication of claimsand ensuring that employers providetherequired
coverage. TheWorkers Compensation Board administersthe programsand lawsof New York Stateinafair
and equitable fashion. The Board receives and processes claims and initially seeks to facilitate expedient
agreements between injured workersand employers.

When a consensus cannot be reached through administrative measures, it becomes necessary for the Board
to conduct hearings before aWorkers' Compensation Law Judge. Evidence and testimony are gathered and
analyzed prior to the rendering of a decision by the Judge. Decisions by Law Judges are binding. Parties
may appeal the Judge’ sdecision to the Appeals Unit. Insuch acase, apanel of three Board Commissioners
will rule on the validity of the Judge' s decision. Failing a unanimous decision by the panel, a full Board
review by all thirteen Commissioners may be requested. The decision of the Full Board may be further
appealed to the State Appellate Division, Third Department.

State Insurance Fund (SIF)

Because of the compulsory nature of the workers' compensation law, the Legislature created the State
Insurance Fund to provideinsurance to employers. The State Insurance Fund hastwo types of customers—
employers who cannot obtain coverage elsewhere, and those that find the premiums more competitive.
Private insurance carriers are also authorized to provide workers' compensation insurance to employers.

The State Insurance Fund is a quasi-public agency that provides workers compensation insurance to ap-
proximately one-third of the eligible employersin New York State. The purpose of the Fund isto provide
insurance to any employer in the state, without regard to experience or size. (see Chapter Five for more
information on SIF).



Compensation Insurance Rating Board (CIRB)

The third major player in the system isthe New Y ork Compensation Insurance Rating Board (CIRB). CIRB is
anon-profit, unincorporated association of insurance carriers, including the State Insurance Fund.

In conjunction with the Workers' Compensation Law, theInsurance Law providesfor the Superintendent of
Insurance to designate a statistical organization to collect the loss, premium and payroll data from each
carrier, summarize this information and develop an adequate rate structure. Since the enactment of the
Workers Compensation Law in 1914, CIRB hasbeen licensed asthe officia organization for the collection of
dataand devel opment of workers' compensation rates.

CIRB analyzes that data and recommends annual reductions or increases in premium rates to the State
Insurance Department. Other important functions of CIRB include:

To determine manual rates for each classification and experience modification rates for employers
with premiumsin excess of $5,000.

To establish therulesand procedures, classifications and rates governing the underwriting of workers
compensation insurance and employer liability insurance.



Chapter Three

Who is Covered by the Law?

Virtually all employersin New Y ork State must provideworkers' compensation coverage
for their employees. Employers must post notice of coverage in their place of business.

Who is Covered?

Workersin all employments conducted for profit. Part-time employees, family members and volunteers
are also included under the workers' compensation law.

Employees of counties and municipalities engaged in work defined by the law as “hazardous”.

Public school teachers, excluding those employed by New Y ork City, and public school aides, including
New York City.

Employees of the State of New Y ork, including some volunteer workers.

Domestic workers employed forty or more hours per week by the same employer (including full-time
sitters or companions, and live-in maids).

Farm workers whose employer paid $1200 or more for farm labor in the preceding calendar year.
Any other worker determined by the Board to be an employee.
All corporate officersif the corporation has more than two officers.

- Officersof one-or-two person corporationsif there are other individualsin employment. These officers
may choose to exclude themsel ves from coverage (see page 8).

Who is Not Covered?
Clergy and members of religious orders.
Peopleengaged in ateaching or non-manual capacity in or for areligious, charitable or educational institution.

Peopleemployedin certain maritimetrades, interstaterailroad employees, federal government employeesand
otherscovered under federal workers compensation laws.



People, including minors, doing yard work or casual choresin and about a one-family, owner-occupied
residence. Casual means occasionally, without regularity, without foresight, plan or method. Coverage is
required if the minor handles power-driven machinery, including apower lawnmower.

Certain employeesof foreign governments.

New York City policeofficers, firefighters, and sanitation workers. Uniformed police officersand firefighters
in other municipalities may also be excluded.

Certain real estate salespersons who sign a contract with a broker stating that they are independent
contractors.

Sole proprietors, partners, and one/two person corporate officers with no empl oyees (although coverage
may be obtained voluntarily).

Corporate Officers

Corporate Officerswith Employees

Any two executive officers of acorporation who each own at | east one share of stock and between them own
all the shares of stock and have employees areincluded in the law. One or both of the officers may chooseto
exclude themselvesby filing an exclusion formwith their insurance carrier at thetimethe policy iswritten or
renewed.

Corporate Officerswith No Employees

Any two executive officers of acorporation who each own at |east one share of stock and between them own
all the sharesof stock and have no other personsintheir employ are automatically excluded fromthelaw. One
or both of the officers may chooseto beincluded by filing the appropriate form with their insurance carrier at
thetimethe policy iswritten or renewed.

Business Permits/Licenses and the Workers’ Compensation Law

Sections 57 and 220 Subd. 8 of the Workers' Compensation Law (WCL) requiresthe heads of all municipal
and State entities to ensure that businesses applying for permits, licenses or contracts have appropriate
workers compensation and disability benefitsinsurance coverage. Thisrequirement appliesto both origina
issuances and renewals, and also applies whether the governmental agency is having the work done or is
simply issuing the permit, license or contract.

TheWorkers Compensation Board isworking to makeit as easy as possible for businesses, their insurance
carriers, municipalities and State agencies to comply with the Law. Accordingly, we have streamlined the
process so that government entities only haveto check on compensation and disability insurance coverages
once annually for businesses awarded contracts, licenses or permits.

Ensuring that businesses, receiving permits, licenses or contracts from municipal and State agencies, comply
withtheWorkers Compensation Law protectsboth injured workersand employers. In addition, such oversight
helpsto level theplaying field, by strictly enforcing the requirement that all businesses maintain mandatory
insurance coverages. Municipal and State agency cooperation in enforcing Sections 57 and 220 Subd. 8 of the
Workers Compensation Law isacritical component of encouraging business compliance.



Section 57 — Restriction on | ssue of Permits
and the Entering of Contracts Unless Compensation |'s Secured

Section 57 of the Workers' Compensation Law (WCL) requiresthe heads of all State and municipal entities,
prior to issuing any permits, licenses or entering into contracts, to ensure that businesses applying for those
permits, licenses or entering into contracts have appropriate workers' compensation insurance coverage.

To comply with coverage provisions of the Workers' Compensation Law, businesses must:

belegally exempt from obtaining workers' compensation insurance coverage;
obtain such coverage frominsurance carriers; or
be salf-insured.

Toassist State and municipal entitiesin enforcing Section 57 of theWorkers Compensation L aw, businesses
requesting permits, licenses or seeking to enter into contracts must provide ONE of thefollowing formsto the
entity issuing the permit or entering into acontract:

WC/DB-100, Affidavit for New York Entitiesand any Out of State Entitieswith No Employees, that
New York State Workers' Compensation and/or Disability Benefits Insurance Coverage Is Not
Required; OR
WC/DB-101 — Affidavit that an Out-of-State or Foreign Employer Working in New York State
Does Not Require Specific New York State Workers Compensation and/or Disability Benefits
Insurance Coverage; OR
(Affidavitsmust first be notarized and then be stamped asreceived by the NY SWorkers': Compensation
Board)

Forms WC/DB-100 and WC/DB 101 are available on the Board’ swebsite under the heading “Common
Forms Online.” They may also be obtained by writing or visiting any District Office of the Workers
Compensation Board.

C-105.2 — Certificate of Workers Compensation Insurance (the business' insurance carrier will
send this form to the government entity upon request) Please Note: The State Insurance Fund
providesits own version of thisform, the U-26.3; OR

SI-12 — Certificate of Worker’s Compensation Self-1nsurance (the business callsthe Board' s Self-
Insurance Office at 518-402-0247), OR GS|-12 — Certificate of Group Worker’s Compensation
Self-Insurance (thebusiness' Group Self-Insurance Administrator will send thisform to the government
entity upon request).

(Please note: ACORD formsare NOT acceptable proof of workers' compensation coverage!)

Businessesthat are unsure asto whether they arerequired to obtain aNew York State workers' compensation
insurance policy should call the Workers' Compensation Board' s Enforcement Unit in the nearest district
office:

Albany — (518) 486-3349 Manhattan — (212) 932-7576
Binghamton — (607) 721-8333 Peekskill — (914) 788-5804
Brooklyn— (718) 802-6870 Queens— (718) 523-8409
Buffalo— (716) 842-2057 Rochester — (585) 238-8335
Hauppauge — (631) 952-6698 Syracuse— (315) 423-1140

Hempstead — (516) 560-7742



How a BusinessRequestsa SI-12 Form or aGSI-12 Form

Businessesshould call the Workers Compensation Board' s Self-Insurance Officeto obtain aSl-12 —Certificate
of Worker’s Compensation Self-Insurance at (518) 402-0247 or contact their Group Self-Insurance
Administrator for acopy of the GSI-105.2 — Certificate of Group Workers' Compensation Self-Insurance.

Please call the Bureau of Compliance at (518) 486-6307 with any general questionsregarding Section 57 of
the Workers Compensation Law.

Section 220 Subd. 8 — Restriction on | ssue of

Permitsand the Entering of ContractsUnless Disability Benefits|s Secured

Section 220 Subd. 8 of the Disability Benefits Law (DBL) requires the heads of all State and municipal
entities, prior to issuing any permits, licenses or entering into contracts, to ensure that businesses applying for
those permits, licenses or entering into contracts have appropriate disability benefitsinsurance coverage.

To comply with coverage provisions of the Disability BenefitsLaw , businesses may:

belegally exempt from obtaining workers' compensation insurance coverage;
obtain such coverage frominsurance carriers; or
be sdlf-insured.

Accordingly, to assist State and municipal entitiesin enforcing Section 220 Subd. 8 of the Disability Benefits
Law, businesses requesting permits or seeking to enter into contracts must provide ONE of the following
formsto the entity issuing the permit or entering into acontract:

WC/DB-100, Affidavit for New York Entitiesand any Out of State Entitieswith No Employees, that
New York State Workers' Compensation and/or Disability Benefits Insurance Coverage Is Not
Required; OR
WC/DB-101 — Affidavit that an Out-of-State or Foreign Employer Working in New York State
Does Not Require Specific New York State Workers Compensation and/or Disability Benefits
Insurance Coverage; OR
(Affidavitsmust first be notarized and then be stamped asreceived by the NY SWorkers' Compensation
Board)

Forms WC/DB-100 and WC/DB 101 are available on the Board’ swebsite under the heading “Common
Forms Online.” They may also be obtained by writing or visiting any District Office of the Workers
Compensation Board.

Either the DB-120.1 — Certificate of Disability BenefitsInsurance OR the DB-820/820 — Certificate/
Cancdllation of Insurance (thebusiness’ carrier will send one of these formsto the government entity
upon request); OR

DB-155— Certificate of Disability Benefits Self-Insurance.

How a Business Requestsa DB-155 Form
Businesses should call the Workers' Compensation Board's Self-Insurance Office at (518) 402-0247 to
obtain aDB-155 form — Certificate of Disability Benefits Self-Insurance.

Please call the Bureau of Compliance at (518) 486-6307 with any general questions regarding Section 220
Subd. 8 of the Disability Benefits L aw.
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Chapter Four

- Employers Rights and
. Responsibilities

Employers’ Responsibilities

Employers must obtain and keep in effect workers' compensation coverage for their employees; there
must be no lapsein coverage even when switching insurance carriers.
Thelaw requiresalmost all employersoperatingin New York Stateto have workers' compensation coverage
for their employees. Thisregquirement can befulfilled by purchasing insurance coverage through aninsurance
carrier or by obtaining authorization from the Board to be self-insured.

Employers must post anotice of workers' compensation coverage and employeerights.
Thisnoticeisinaform prescribed by the Workers' Compensation Board. Employers obtain the noticefrom
their insurance carrier or, if self-insured, from the Board. The notice includes the name and address of the
insurance carrier and the policy number of the employer. 1t must be posted in a conspicuous place in the
employer’s place of business. Violations of this requirement can result in afine of up to $250 per violation.

An employer may not discriminate against an employee or applicant because he or she has claimed or
attempted to claim workers' compensation.

Anemployer must report most injuriesto the Board and the insurance company, if insured, on Form C-2

within 10 days after an accident. Anemployer shall furnish areport of an occupational diseaseincurred by an
employee on the same form.
A C-2 report must be filed with the Board and carrier if the accident results in personal injury which has
caused or will cause aloss of time from regular duties of one day beyond the working day or shift on which
the accident occurred, or which has required or will require medical treatment beyond ordinary first aid or
more than two treatments by a person rendering first aid. FailuretofileaC-2 or failureto fileit timely may
result in a penalty of up to $2,500.

C-2forms (Employer’ sReport of Work-Related Accident/ Occupational Disease) must be maintained by
the employer or designated third party for at least 18 yearsand are subject to review by the Board at any time.

A record must be made and maintained on Form C-2 of any injury or illnessincurred by an employeein
the course of employment, evenif the extent of theinjury does not requirethat the C-2 befiled with the Board
or carrier.

An employer must report an injured worker’ swages or other compensation to the Board.
Form C-240, Employer’ s Statement of Wage Earnings.
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An employer must report any changes in an injured worker’s pay or work status to the Board.
Form C-11, Employer’ sReport of Injured Employee’s Change in Employment Status Resulting from Injury.

Certain employers must undergo safety consultationsiif directed to do so.
If an employer has an experience modification factor of greater than 1.2 and apayroll in excess of $800,000,
they must participatein amandatory safety and |oss prevention program, as outlined by the New Y ork State
Department of Labor.

An employer must provide the Workers Compensation Board with access to all books, records and
payrollsrelated to employees upon request.

Employers’ Rights

An employer has the right to request that the insurance carrier contest the compensability of aclaim.
A claim can be contested for avariety of reasons, including, for example, that the injury was not related to
work or that the employeeisnot injured to the extent he or sheisclaiming. Anemployer can request that the
insurance carrier contest the claim, but since the carrier has assumed liability for the claim, it is not
required to comply with the employer’ srequest. In addition, employers or carriers who engage in dilatory
tacticswill be penalized.

An employer has the right to attend any hearings related to a claim filed by one of the employer’s
workers.

Anemployer hastheright to electronically accessthe Board’ scasefilefor aclaimfiled by theemployer’s
worker by visiting one of the Board' s customer service centers.
TheBoard' s Electronic Case Folder (ECF) allows parties of interest to view the documentsin theclaim file
electronically. Employers should go to one of the eleven district offices or 30 Customer Service Centers
with identification to obtain a password to access the files. Based on the confidentiality of workers
compensation records, please be prepared to offer proof that you are the employer of record in the claim.

A sdf-insured employer, or an employer who hasfailed hisor her obligationto secureworkers compensation

coverage, hastheright to participate in the hearing and present relevant evidence about disputed issues at a
hearing.
Employers may request that a hearing be scheduled on aparticular issue by writing to the appropriate district
office in atimely manner. Corporations must be represented by counsel in proceedings before the Board.
Certain defenses will be waived if they are not promptly raised or if the employer or carrier does not timely
fileaForm C-7, Notice that Right to Compensation is Controverted.

An employer has the right to report suspected workers' compensation fraud to the Fraud Inspector
General.
Fraud Referral Hotline: 1-888-363-6001.

Anemployer hastheright to appeal or, if insured, to request that theinsurance carrier appeal on appropriate
grounds a decision of aWorkers Compensation Law Judge regarding a claim filed by an employee.
Any party may appeal anotice of decision within 30 days by writing to the Board requesting Board review;
however, aparty filing afrivolous appeal will be penalized.

-12 -



Chapter Five

. Complying with the Workers
. Compensation Law

New York State Law

TheNew York State Workers Compensation Law requires that employers obtain and continuously keep in
effect workers compensation coveragefor all their employees.

Businesses meet thisrequirement of thelaw by:
Obtaining and maintaining aworkers' compensation insurance policy; or
Being sdlf-insured for workers' compensation; or
Being legally exempt from having to obtain workers' compensation coverage.
Are Any Businesses Exempt?

There are only very limited situations where businesses are exempt from providing workers' compensation
coverage, including:

the businessis owned by oneindividual with no employeesand isnot acorporation; or
the businessisapartnership under thelaws of New York State, and there are no employees; or

the businessisaone-or-two person owned corporation, with thoseindividualsowning all of the stock and
holding all officesof the corporation and there are no employees.

Obtaining Insurance Coverage
Employersmay obtain workers' compensation insurance coveragein thefollowing manner:

purchasing aworkers' compensation insurance policy from one of the approximately 800 private sector
insurance carriers authorized to write such insurance in New York State (contact your insurance broker or
insurerslistedintheyellow pages of your telephonedirectory);

purchasing a workers' compensation insurance policy from the State Insurance Fund, a quasi-public
insurance carrier in New York State (contact your insurance broker or look for State Insurance Fund listed in

thebusinessor NY S government pages of your tel ephone directory);

becoming authorized by the Workers Compensation Board to be self-insured for workers' compensation
(only very large corporations have thefinancial ability to become sdlf-insured);

-13-



becoming part of a group self-insurance plan authorized by the Workers' Compensation Board (such
plans are offered as part of safety groups for certain industries).

Your firm’'s Federal Employer Tax Identification Number (FEIN) is the Workers Compensation Board's
primary identification for your business. PLEASE giveyour FEIN # to your insurance carrier when obtaining
or modifying your workers' compensation coverage.

If you have any questions, please call the Office of Compliance at (518) 474-6967 or the Self-Insurance
Office at (518) 402-0247.

What Does Workers’ Compensation Insurance Buy?

When purchasing workers' compensation insurance, an employer is buying the following protections:
Medical services needed to treat the job injury or illness
Temporary disability payments to the employee to help replace lost wages
Permanent disability payments to the employee to compensate for permanent effects of the injury
A death benefit for the employee’ s survivorsin the event of afatal injury
Legal representation for the employer by the insurance carrier
Protection for the employer against most lawsuits for on-the-job injuries/illnesses

Theemployer must pay for the cost of insurance coverage; it isillegal to requireemployees
to pay any of the costs associated with workers' compensation premiums or injuries.

Private Insurance

Generally, private insurance is purchased through a broker or agent. Different insurance carriers cater to
different markets and offer different incentivesto policy holders. It isimportant for an employer to “ shop
around” to make sure that they are buying the coverage that is best for them. Some insurance carriers may
choose to not write insurance for aparticular industry or size of employer. If an employer findsthemselves
in this situation, they should contact their agent and ask them to look around for other coverage. The costs
can and do vary between insurance carriers due to discounts, dividends and incentive programs.

State Insurance Fund (SIF)

The State Insurance Fund is anot-for-profit agency of the State of New Y ork that was established in 1914 to
provide a guaranteed source of workers compensation insurance coverage at the lowest possible cost to
employers within New York State. The premiums are required by law to be fixed at the lowest possible
rates, since SIF must provide coverage to any employer who seeksiit, regardless of type of business, safety
record or size. However, if an employer owes SIF money from a previous bill or account, coverage can be
denied.
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Despiteitsquasi-public status, SIF isaself-supporting insurance carrier that competeswith privateinsurers.
Itisthelargest provider of workers' compensation coveragein New Y ork State, specializing only inworkers
compensation and disability benefits insurance.

Safety Group Plans

The State Insurance Fund offers an alternative called Safety Groups, which are availableto certain industries.
These are plans designed for employers in the same trade or industry who, by cooperative effort, seek to
curtail accidental injuriesor occupational disease, thereby reducing their insurance costs. Qualified participants
receive an advance discount. Based upon the safety performance of the members of the group, each group
member receives a proportionate share of any dividend earned.

Self-Insurance and Group Self-Insurance

Employerswho wish to self-insurefor either workers' compensation or disability benefits
must apply to and be approved by the Board' s Office of Self Insurance. As part of this
process, each approved self-insurer must post with the Board a security deposit (cash,
securities, letter of credit and/or surety bond), which will be used in the event that the
self-insurer defaults on their obligation to provide benefits to their employees.

What is Self-Insurance?.

Sdf-insurance is one of the three methods of providing coverage under the workers compensation law.
Sdf-insured employers pay for all medical care and indemnity benefits out of pocket, rather than through an
insurance carrier. The resulting costs can be less than traditional insurance, if an employer predicts future
costs and exercises extensive loss control programs. The employer’ s costs are more directly related to their
own loss experience, and do not reflect the losses and liabilities of other employers.

Why should a company become self-insured?.

If thereisapotential to reduce the cost and number of claimsby:

a. Increased commitment to safety.

b. Losscontrol techniques such asreturn to work or light duty programs.

If thereisapotential for improved labor relations by exercising direct control over the administration of
clams.

Toimprove cash flow.

Toavoidthe carrier overhead expensesincludedin the cost of apolicy.

How does an employer become self-insured?:

Anemployer qualifiesasasef-insurer by filing an application for self-insurance and by furnishing satisfactory
proof to the Chairman of the Workers Compensation Board of itsfinancial ability to pay claims. All applicants
must file an independently audited financial statement, andif apublicly-held corporation, SEC Form 10-K.

How are claims handled for a self-insured company?:
In-house, by employees of the self-insurer
Through an attorney, licensed to practiceinNY S
Through alicensed self-insurersrepresentative
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What is Group Self-Insurance?.

Group sdlf-insurance allows employersengaged in similar activitiesin agivenindustry to pool their assets (and
losses), and thereby spread the costs among agroup of employers. Thisallows employersthat are not large
enough to self-insure an opportunity to obtain the benefits of self insurance.

All membersof agroup self-insured trust arejointly and severaly liablefor the paymentsthe trust must make
including indemnity benefits, medical payments and assessments. Joint and several liability meansthat each
member isliable not only for the benefits, |osses and assessments associ ated with hisown employees, but also
for those of the other members.

How Does a Group Become Self-1nsured?.

Employersinterested in forming anew group self-insurer should first engage the services of a property and
casualty actuary to exploretheviability of the proposed group. To apply, theemployer groupisrequiredtofile
an application for group self-insurance. Theremust be at |east two members of the group that perform related
activitiesin agiven industry; they must have and maintain an aggregate net worth of membersthat isat least
$1 million; and they must have and maintain acombined annual payroll of members, which when multiplied
by the CIRB rates, is at least $500,000.

Getting the Right Coverage

Workers Compensation insurance can be an expensive cost of doing business. However employers can take
responsibility for those costs by following some of thetipsbelow:

Start getting quotes from a variety of insurance carriers through your agent. Do this several months
before you need the palicy.

Make surethat the underwriter isusing the proper classification of employees. If you are misclassified to
get aninitial lower rate, an audit will catch thisand you will be charged retroactively.

Discusswhat types of alternative plansare available (deductibles, premium credits, safety programs)

Research the insurer’s claims handling practices. A carrier that either automatically pays every claim or
controvertsmany claimscan directly affect your premiuminthefuture.
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Chapter Six

Disability Benefits Coverage

What are Disability Benefits?

New York is one of a handful of states that require employers to provide disability benefits coverage to
employees for an off-the-job injury or iliness. Coverage for disability benefits can be obtained through an
insurance carrier or by becoming authorized by the Workers' Compensation Board to self-insure.

Disability benefits are temporary cash benefits paid to an eligible wage earner, when he/she is disabled by
an off thejob injury or illness. The Disability Benefits L aw providesweekly cash benefitsto replace, in part,
wages lost due to injuries or illnesses that do not arise out of or in the course of employment. Disability
benefitsare a so paid to an unemployed worker to replace unemployment insurance benefitsost because of
illnessorinjury.

An employer is alowed, but not required, to collect contributions from its employees to offset the cost of
providing benefits. An employee’ s contribution is computed at the rate of one-half of one percent of his/her
wages, but no more than sixty cents a week.

If an employee has more than one job at the same time, with combined wages of more than $120 per week,
the employee may request each employer to adjust the contributions in proportion to the earnings of each
employment. The combined contributions may not exceed 60 cents per week. The request should be made as
soon as the employee enters a second job.

Disability benefits include cash paymentsonly. Medical care is the responsibility of the claimant. It is
not paid for by the employer or insurance carrier. Cash benefits are 50 percent of a claimant’s average
weekly wage, but no more than the maximum benefit allowed, currently $170 per week.

Benefits are paid for a maximum of 26 weeks of disability during 52 consecutive weeks. For employed
workers, there is a 7-day waiting period for which no benefits are paid. Benefit rights begin on the eighth
consecutive day of disability. An employer must supply aworker who has been disabled more than seven
days with a Statement of Rights under the Disability Benefits Law (form DB-271), within five days of
learning that the worker is disabled.
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Who is Covered Under the Disability Benefits Law?

Employees or recent employees of a “covered” employer, who have worked at least four consecutive
weeks.

- An employer of one or more persons on each of 30 days in any calendar year becomes a “ covered”
employer four weeks after the 30th day of such employment.

Employees of an employer who el ectsto provide benefitsby filing an Application for Voluntary Coverage.

Employees who change jobs from one “covered” employer to another “covered”’ employer are protected
from the first day on the new job. Generally, an eligible employee does not lose protection during the first
26 weeks of unemployment, provided he/sheiseligiblefor and is claiming unemployment insurance benefits.

Domestic or personal employees who work 40 or more hours per week for one employer.
Who is Not Covered Under the Disability Benefits Law?

- A minor child of the employer.

Government, railroad, maritime or farm laborers, ministers, priests, rabbis, members of religious orders,
sextons, Christian Sciencereaders.

Corporate officersand personsengaged in aprofessiona or teaching capacity inor for areligious, charitable,
or educational institution of a “non-profit” character, and persons receiving rehabilitation services in a
sheltered workshop operated by such institutions under acertificateissued by the U.S. Department of Labor.

Persons receiving aid from areligious or charitable institution, who perform work in return for such aid.

One or two corporate officers who either singly or jointly own all of the stock and hold all of the offices
of acorporation that employs no other employees.

Golf caddies.

Daytime students in elementary or secondary school, who work part-time during the school year or
their regular vacation period.

Employees who change to jobs in an exempt employment or with a“non-covered” employer, and work
in such employment for more than four weeks, lose protection until they work four consecutive weeks for
a“covered” employer.

Note: A “noncovered” employer may elect at any time to provide disability coverage by filing an Application for
Voluntary Coverage with the Chairman of the Workers' Compensation Board.
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Chapter Seven

Understanding | nsurance

New York State Law

New York State Workers' Compensation Law requires that employers either insure their liability with an
insurance carrier or be authorized by the Workers' Compensation Board to be self insured, either individually
or as part of agroup.

The cost of theinsurance must be paid entirely by the employer, no amount can be charged to the employees.

The Workers' Compensation Board has the legal authority to require employers to provide coverage and
can penalize those that do not. The Board does not, however, provide any insurance, pay claims, set rates
or oversee the insurance carriers. Y et many employers turn to the Board with questions and assistance
regarding these matters, so thischapter providesabrief overview of insurance. Self insuranceisdiscussedin
another chapter.

When employers buy workers' compensation insurance, the insurer is assuming the employer’s statutory
obligation to pay medical, indemnity and death benefits under the law. Premiums reflect the employer’s
potential liability for claims based on individual experience, wages paid to employees and the type of
industry in which they are engaged.

Manual Rates

Rates for workers' compensation coverage are established by the New Y ork State Insurance Department,
upon recommendation from the Compensation Insurance Rating Board (CIRB). Based upon New Y ork
Stateemployers’ experience and future projections, the CIRB recommends a percentageincrease or decrease
in the rates to the Insurance Department each year.

There are more than 500 classifications of workers, each carrying a different manual rate for determining
workers' compensation premiums. A classification code assigned to an employer is based on the actual
work being performed, or the classification that most closely represents the type of work being performed
if there is not an exact match. The manual rate that is assigned to the employer will reflect the most
hazardous classification in the business, and all but afew employeeswill be grouped in that classification.
Those standard exceptions involve occupations common to many businesses, including clerical, office
employees, drivers, outside salespersons and messengers.
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Therefore, the payroll for the secretary in a construction firm will be included in the clerical class, and not
amore expensive construction classification like the remainder of the payroll.

Becausethey entail similar risks, certain varied businesses are grouped together within the same classification.
Each classificationisassigned itsown manual rate based upon its contribution to total workers' compensation
costs. Themanual rate is based upon the average | oss experience of al the members of the classtaken asa
whole, meaning the likelihood of injuries in that occupation, not the accident history of the individual
company.

Each manual rate also is assigned a minimum premium, which is the lowest premium that an insurance
company will accept to providetheworkers' compensation insurance. In 2003, the most common minimum
premium was $850.

Manual rates are based on per hundred dollars of payroll, and change every year.
Experience Rating

Theemployer’ sownlossexperienceisapredictor of thelikelihood of futurelossesfor that employer. Therefore,
premiums must take into account the individual risk, based on the experience of each particular company.
Experience modification factor or rate (EMR) compares a company with others in its classification, and is a
means of all ocating premium among employerswithin aclassification according to their relative contribution to
classcogt. Itisappliedtoadl policy holderswith an annual premium of at least $5,000. Aninsured’ sexperience
rating, or modification, compares its loss experience to the average for its class, and is used to increase or
decrease the manual rates of insurance.

If acompany has fewer, less costly accidents, it will receive a credit off the manual rate. If acompany has
more frequent or expensive accidents, it will receive a surcharge on the manual rate. It isimportant to note
that frequency of accidents is weighted more heavily than severity when calculating an experience
modification factor.

Normally, the average experience modification rate is 1.00. Therefore, an employer who is assigned an
EMR of .85would receivea 15 percent credit, whilean EMR of 1.15would result in a15 percent surcharge.
An accident is charged against a company’s EMR for three full policy years following theinjury.

Assessments

Thefinal amount that is cal culated into an insurance policy isthe assessment. The assessment isbased on a set
percentage of premium for every employer, and the percentage changes every year.

The NY S Workers' Compensation Board is classified as a Revenue Agency within state government, and

does not receive any funding through general tax revenue. Therefore, the Board itself must fully recover
al the costsit incursin the delivery of its services through its own revenue sources.
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Assessments also fund several ancillary programs that reimburse carriers or claimants under special
circumstances, including the Second Injury Fund, Special Disability Fund, Fund for Reopened Cases, Uninsured
Employers Fund, and Special Fund for Disability Benefits.

By law, therecovery of the Board' sadministrative costs, which includesthe cost of personnel, plant, supplies,
travel, etc. is done through a series of general administrative assessments levied against insurance carriers
and self-insured employers. The assessmentsagainst carriersare passed on to employersthrough the annual
premiums. Asthelosses and liabilities for these programsrise and fall, so does the assessment charged to
cariers.

Payroll

When aninsurance company writesapolicy for an employer, the manual rate, EM R and assessment are all used
to calculate premium. Theinsurance carrier requestsan estimate of total annual payroll fromtheemployer. The
premium cost is the manual rate for a classification multiplied by every $100 of payroll, and the EMR and
assessment are added to the total.

Since the premium is based in part on payroll that is estimated at the beginning of the policy year, the final
premium could be more or |ess, depending on the actual payroll at the end of the policy year. Adjustments
are made at that time, resulting in either arefund or an additional charge. An employer who understates
their payroll at the beginning of the policy may receive asmaller bill for ayear or two, but once the policy
isaudited, the error will be caught and the employer will receive alarge bill after the policy expires. If the
understatement was intentional, it could be classified as fraud, a class E felony.

The Audit

Every carrier has the right to audit a policy at least every three years, some are audited several times a year.
During an audit, the employer must provide copiesof canceled checks, payroll, general ledgersand other financia
information.

The estimated payroll is often much higher than the actual payroll, resulting in a higher premium at the
beginning of the policy period. Some policies aretoo small to be physically audited, and are instead based
upon payroll report statements submitted by the employer. If the employer fails to submit the payroll
report, the carrier will use an estimate, which is often much higher than the previousyear’ s payroll. Itisin
the financial interest of the employer to comply with the payroll reports and audits.

Independent Contractors

TheWorkers Compensation Law doesnot require sole proprietorsor officersor oneor two-person corporations
to provide coverage for themselves. However, sometimes, an independent contractor isinjured while working
and filesaclaim stating that they were actually an employee.

Thereiscaselaw (State Insurance Fund vs. Rivington Farm Dairy) that allows insurance carriers to protect

themselves against such claims by charging an additional premium for any policyhol der that usesindependent
contractors.
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During an audit, the insurance carrier may charge premium based upon payments made to independent
contractors/subcontractors that do not carry their own workers' compensation insurance. The Workers
Compensation Board does not make advance determinations regarding independent contractor status, and
only makes such decisions on an individual basisin the event aclaim isfiled.

Policy Cancellations

The Workers' Compensation Law requires insurance carriers to notify the employer by certified mail 10
days prior to the cancellation of an insurance policy for nonpayment. When cancellation is due to any
reasons other than nonpayment of premiums, the carrier must provide at least 30 days notice to the empl oyer
by certified mail and to the Chair of the Workers' Compensation Board. If an employer currently insured by
the State I nsurance Fund wishes to place coverage elsewhere, they must give 30 dayswritten notice to SIF.

If an employer receives a notice of cancellation for nonpayment and does not pay the balance within
several days, the policy will generally not be reinstated, even if the bill ispaid in full at alater date. The
employer will be without insurance and subject to penalties from the Workers Compensation Board. The
employer must get new insurance coverage immediately and appeal any penalties that they have for
noncompliance. In addition, they should arrange an audit with the insurance carrier as soon as possible to
determine the final bill. Since the policy would not have been in effect for a full year, it is possible the
employer will receive a credit once the audit is complete.

When apolicy is cancelled by either party (nonpayment or the employer chooses another carrier) on adate
other than the anniversary date of the policy, a short rate penalty will be charged by the insurance carrier.
This penalty, which is a percentage based on the amount of time the policy wasin effect for the policy year,
isin addition to any premium due. Therefore, the bill for apolicy that wasin effect for only six months of
policy year could actually be more than afull year’s premium.

Thehigh cost of going without workers compensation insurance-

Anemployer’sfailureto provideworkers' compensation coverageisacrime, punishable
by fines and/or imprisonment. Add onto that the legal cost of a defending and possibly
losing acivil suit for an injury of an employee, and the cost of workers' compensation
insurance seemsvery reasonable.

Penalties for noncompliance
The law requires employers operating in New York State to have workers' compensation coverage for their
employees, with limited exceptions. Employers are required to obtain and keep in effect workers

compensation coveragefor al employees, even part-time employees and family membersthat are employed
by the company. (See Chapter Five for more about obtaining coverage)
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The Board is notified when aworkers' compensation insurance policy iswritten, modified or canceled by
the insurance carrier. The Department of Labor notifies the Board of the number of employees that are
employed. If the Board receives notice of acancellation of apolicy without new coverage taking effect for
acompany that has employees, the following will occur:

The Board will send anotice asking if anew policy has been secured, or if the employer isnow legally
exempt from the workers' compensation coverage requirement.

If no response is received, the first penalty notice will be sent. The penalties for non-compliance are
$250 for every ten-day period without coverage. By the time that an employer receives their first penalty
notice, the penalty isalready $1000. The penalty accruesfor the time period in which they had no workers
compensation coverage and had employees.

Appealing a Penalty

Employers have 30 days from the date of the initial penalty to make an application for redetermination
review of such penalty, explaining why there was a lapse in coverage and asking for the penalty to be
reduced. Information about how to appeal islocated on the back of the penalty notice.

Uninsured Employers Fund

If an employee is hurt when there is no workers' compensation policy in effect and that employee chooses
to file aworkers compensation claim, the employer will be liable for the actual cost of medical care and
compensation payments, in additionto penalties. If acorporation hasfailed to secureworkers compensation
coverage, the President, Secretary and Treasurer of a corporation are personally liable for the medical care,
compensation payments and penalties.

Claims arising out of the Uninsured Employers Fund are overseen by the Board' s Office of Compliance.
The UEF is the funding mechanism for compensation and medical payments to injured employees whose
employer was not properly insured at the time of the accident. These claims are processed by staff, who
collect all evidence, prepare the claim for hearings and administer the payment of all compensation and
medical benefits. The Officealso hasateam of lawyerswho maintain theintegrity of the UEF by representing
the Fund at Board hearings to ensure that only valid claims are compensated.
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Chapter Eight

. What to Do When an Accident
. Happens

The First Steps

Everyone has probably heard the old adage “The least expensive accident is one that
never occurs.” But accidents do happen, and employers need to becomeinvolved before
thefirst formisfiled.

Obtaining Medical Treatment

The employee should obtain medical treatment and notify his or her supervisor about the accident and how
it occurred. Inaddition, the employee should submit written notice within 30 daysto hisor her employer.

Employersin New York State cannot direct their employeesto a particular health care provider, unlessthey
participatein the Preferred Provider Program or the Alternative Dispute Resol ution Program. Employerscan
recommend care providing they inform employees of their rights to choose providers of their choice
(Form C-3.12).

Investigation and Communication

All accidents should beinvestigated fully to ensure that all the facts are gathered. The health care provider
may be contacted to make sure that the injured worker is receiving the appropriate care. In addition, the
employer should contact the insurance carrier and maintain those communicationsthroughout the claim.

Any written contact with the claimant’ sheal th care provider should be copied to the claimant and the claimant’s
legal representative, if any. Any attempt to influence the health care provider in any way may be considered
interference with the claimant’ streatment.

Minor Injuries

If theinjury isminor, requiring two or fewer treatments by a person rendering first aid, and with lost time of
less than one day beyond the end of the working shift on which the accident occurred, the employer may
chooseto pay for thefirst aid treatmentsdirectly. Inthisinstance, the employer completesaC-2“Employer’s
First Report of Injury” form, but does not send it to the Board or theinsurance carrier. Instead, the employer
maintainstheformintheir filesfor the statutory 18-year period. C-2formsareavailablefrom theinsurance
carrier, aBoard office or online at http://www.wch.state.ny.us.
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Reporting Injuries

All other injuries not fitting the above criteriamust be reported to the Board and insurance carrier. Failureto
filewithin 10 daysafter the occurrence of the accident isamisdemeanor and punishable by afine. In addition,
the Board may impose a penalty of up to $2,500.

When completing a C-2 form, it is important to remember that statements can be binding. The employer
should note on the C-2 if they believe the claim to be questionable or fraudulent. Theinsurance carrier can
also be contacted for assistance with compl eting theform. The C-2 can befiled by athird party designated by
the employer, however the employer isultimately responsiblefor ensuring it isfiled.

Filing the C-2 form is not necessarily an admission that you agree with the facts of an accident. Itisa
statement that an employee reported awork-related injury or illnessto the employer.

The Path of a Claim

Immediately: Theworker obtainsthe necessary medical treatment and notifies his/her supervisor about the
accident and how it occurred.

The employee notifies the employer of the accident in writing, as soon as possible, but within 30 days. The
Board can excuseif notice couldn’t be given, employer had knowledge, or if the employer is not harmed by
lack of notice.

The employee may file aclaim with the Board on Form C-3 by filing the form with the appropriate District
Office. Thismust be done within two years of the accident, or within two years after the employee knew or
should have known, that the injury was related to employment. A C-3 form is not always necessary to
adjudicateaclaim.

Within 48 hours of the accident: The doctor completes a preliminary medical report on Form C-4 and
mailsit to the appropriate District Office. Copies must also be sent to the employer or itsinsurance carrier,
the injured worker, and his/her representative, if any.

Within 10 days of the occurance of the accident: The employer, or its third party designee, reports the
injury to the Board and the insurance company on Form C-2.

Within 14 days of receipt of Form C-2: Theinsurer provides the injured worker with awritten statement
of hig’her rights under the law. This must be done within 14 days after receipt of the C-2 from the employer
or with the first check, whichever is earlier.

Within 15 days of initial treatment: The doctor completes a 15-day report of the injury and treatment on
Form C-4 and mailsit to the District Office.

Within 18 daysafter thefirst day of disability or 10 daysafter theemployer first hasknowledge of the
alleged accident, or within 10 daysafter thecarrier receivesthe Form C-2, whichever isgreater: The
insurer begins the payment of benefits if lost time exceeds seven days. If the claim is being disputed, the
insurer must inform the Workers' Compensation Board (and the claimant and hig’her representative, if
any). If the claim is not disputed, but payment is not being made for specific reasons stated on the notice,
(e.0. that thereisno lost time or that the duration of the disability isless than the 7-day waiting period), the
insurer must also notify all the parties.
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Theinsurer files Form C-669 or Form C-7 with the Board indicating either that payment has begun or the
reasonswhy payments are not being made. A copy of the Form C-669 or Form C-7 must be transmitted to the
claimant and his/her attorney/licensed representative, if any, simultaneously with thefiling withthe Board. If
the employee does not notify the employer timely, this notice may be filed within 10 days of learning of the
accident.

Within 25 daysof thenoticeof indexing: Where controverted —\When the Board notifiesan employer or its
insurance carrier that aworkers' compensation case has been indexed against the empl oyer, and the employer
or insurance carrier decidesto controvert the claim, anotice of controversy (Form C-7) shall befiled with the
Board within 25 daysfrom the date of mailing of the notice of indexing. Failureto filethe notice of controversy
within the prescribed 25 day timelimit could bar the employer and itscarrier from pleading certain defensesto
theclaim.

Where not controverted — If theright to compensation isnot controverted but payment has not begun because
no compensation ispresently due, prescribed Form C-669 shall befiled with the Board not later than 25 days
after the Board hastransmitted a notice of indexing acaseto the employer or itsinsurance carrier.

Every 2weeks: Theinsurer continuesto make paymentsof benefitsto theinjured employee (if the caseisnot
being disputed). The carrier must notify the Board on Form C-8/8.6 when compensation is stopped or modified
within 16 days after the date on which paymentswere stopped or modified.

Every 45 days: The doctor submits progress reports on Form C-4 to the Board.
After 8weeks: Theinsurer considersthe necessity of rehabilitation treatment for theinjured employee.

Hearings: Noticesof hearingswill ordinarily be sent by The Workers Compensation Board to the carrier for
the employer, or directly to the employer if self-insured. An employer having knowledge of ahearing is not
obligated to attend unlessa hearing noticeis sent to the employer, specifically requesting attendance, or unless
arepresentative of insurance carrier requests attendance.

Responsibilities of the Insurance Carrier

Theinsurance carrier has 18 daysfrom the date of disability or 10 daysafter the employer first hasknowledge
of the alleged accident or within 10 days after the carrier receives Form C-2, whichever is greater, to
determinewhether to pay benefitsor controvert all or part of aclaim. Until such controversy isresolved, the
carrier does not have to pay indemnity or medical benefits, although the health care provider must continue
to treat during this period.

If the insurance carrier agrees with the claim, payment of benefits must begin within 10 days of receiving
the C-2 form, or 18 days after the date of disability or 10 days after the employer first has knowledge of the
alleged accident.

Controverting a Claim
Theinsurance carrier can contest the claim for avariety of reasons, including that the injury was not related
towork, or the employeeisnot injured to the extent that he or sheisclaiming. Anemployer can al so request

that the insurance carrier contest the claim. However, since the insurance carrier has assumed the liability
for theclaim, itisnot required to comply with the employer’ srequest.
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Onceaclamiscontroverted, ahearing will be scheduled to give alaw judgethe opportunity to hear both sides
of adisputed issue. The Board may hold ahearing or hearings before aWorkers Compensation Law Judge.
The Judge may taketestimony, order depositions, review medical and other evidence and will decide whether
the claimant is entitled to benefits. If the claim is determined to be compensable, the Judge determines the
amount and duration of the compensation award.

Settling a Claim

Under Section 32 of the Workers Compensation Law, parties may enter into a binding agreement settling
upon and determining the compensation and other benefits due to the claimant. If approved by the Board,
the settlement isbinding on all the parties and not subject to appeal . Section 32 agreements can expeditethe
adjudication of issues or entire claims, while assuring the rights of the claimant and all other parties.

Another method that can be utilized to settle a claim is the Board’s WISK Program (Walk-1n Stipulation
Kalendar). When interested parties wish to settle matters quickly and equitably, the WISK program allows
them to stipulate to certain findings and resolve claims. Upon reaching agreements, the parties may request
time on the Walk In Kalendar to seek approval of the agreed upon terms from a Workers' Compensation
Law Judge.

A third option of settling a claim is through a lump-sum settlement, which alows the parties to agree to a
lump-sum amount to be paid to the claimant. A lump-sum settlement is considered closed unlessthereisa
change in the claimant’ s condition that was not contemplated at the time of the agreement.

Appealing A Decision

Either side may appeal the decision within 30 days of the filing of the Judge's decision. This is done by
applying in writing for Board review. If the application is granted, a panel of three Board Members will
review the case. This panel may affirm, modify or rescind the Judge’ s decision, or restore the case to the
Law Judge for further development of the record. In the event the panel is not unanimous, any interested
party may make application in writing for a full Board Review. The full Board must review and either
affirm, modify or rescind such decision.

Appeals of Board Panel decisions may be taken to the Appellate Division, Third Department, Supreme
Court of the State of New Y ork, within 30 days. The decision of the Appellate Division may be appealed to
the Court of Appeals.

Note: If acaseis being contested, the carrier does not have to pay weekly benefits while the case is being
reviewed by a Board Panel. However, payment of compensation and physician’s bills must be made if the
claimant’s award is upheld by the Board Panel, even if an appeal is made to the Appellate Division. In
addition, the uncontested portion of aJudge’ saward is paid even if an application for review isfiled.

Keeping a Claim Moving
Immediately following a work-related injury or illness, most employees become very fearful about their
financial future and ability to return to work. The longer an employee stays out of work, the more difficult

it becomes to return, both physically and psychologically. Following these tips can help to keep aclam
moving:
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Keep in touch with the employee, letting them know that you care about them and what happened to
them. Contact them periodically to let them know what isgoing on at work.

Contact the health care provider to make sure that the employeeisreceiving the treatment necessary to
recover. Discuss light duty positions if that is an option. Make such positions available if possible (see
Chapter 6 — Return to Work). Any contact with the claimant’s health care provider, however, must not
violate Section 13-a (6) of the Workers' Compensation Law, which provides in part that the “improper
influencing or attempt to influence the medical opinion of any physician who has treated or examined an
injured employee shall be amisdemeanor.”

Make sure that the claims administrator has all the necessary information, and keep in touch with the
insurancecarrier.

Avoiding Future Accidents

Accident frequency, not severity, iswhat drivesup insurance costs. Employersshould evaluate every accident,
particularly the smaller, morefrequent ones, to determine how to avoid them in the future.

Ideally, thetimeto work on preventing accidentsis beforethey occur. If safety rulesand equipment are not
enforced or used or worse yet, nonexistent, acareless attitude toward safety will surely develop.

Developing a safety culture is an important aspect to reducing or avoiding altogether |ost-time accidents.
Following these rules consistently and reminding empl oyees of them on aregular basis, isastrong step toward
that goal:

Remind employees of the rules and encourage them to make suggestions regarding safety.

Educate new employees about the safety program and requirements of thejob. Knowing how to do the
job the right way, whether it is heavy lifting or work at a keyboard, can eliminate some of the common
workplaceinjuries, repetitive strain and low back injuries.

K eep records of training and safety meetings.

Make the use of safety equipment second nature. Make ample use of reminders and incentives to
encouragethe correct use of the equipment.

Interview employees after each injury to determine not only the facts, but if theinjury could have been
avoided.

Collect physical evidence such as equipment logs and photographs of the location where the injury
occurred.

Learn from these accidents. Once aproblem area has been identified and analyzed, steps can betaken to

eliminate hazards. Ergonomics, better lighting, improved ventilation, machine guarding or achangein process
may beall that is necessary.
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Employer’s Rights During a Claim

Anemployer hastheright to request that theinsurance carrier contest the compensability of aclaim. A clamcan
be contested for avariety of reasons, including, for example, that theinjury was not related to work or that the
employeeisnot injured to the extent he or sheisclaiming. Anemployer can request that theinsurance carrier
contest the claim, but since the carrier has assumed liability for the claim, it isnot required to comply with the
employer’ srequest. In addition, employers or carriers who engagein dilatory tacticswill be penalized.

Anemployer hastheright to attend any hearingsrelated to aclaim filed by one of the employer’ sworkers.

Anemployer hastheright to electronically accessthe Board' scasefilefor aclaimfiled by theemployer’s
worker by visiting one of the Board's customer service centers. The Board' s Electronic Case Folder (ECF)
allowsparties of interest to view the documentsin the claim fileelectronically. Employersshould goto one of
the 11 district offices or 30 Customer Service Centers with identification to obtain a password. Based on the
confidentiality of workers' compensation records, please be prepared to offer proof that you are the employer
of record in the claim.

A sdf-insured employer, or an employer who hasfailed hisor her obligationto secureworkers compensation
coverage, has the right to participate in the hearing and present relevant evidence about disputed issues at a
hearing. Employers may request that a hearing be scheduled on aparticular issue by writing to the appropriate
digtrict office in atimely manner. Corporations must be represented by counsel in proceedings before the
Board. Certain defenses will be waived if they are not timely raised or if the employer or carrier does not
timely fileaForm C-7, Notice that Right to Compensation is Controverted.

An employer hastheright to report suspected workers' compensation fraud to the Fraud | nspector
General. Fraud Referral Hotline: 1-888-363-6001.

Anemployer hastheright to appeal or, if insured, to request that theinsurance carrier appeal on appropriate
groundsadecision of aWorkers Compensation Law Judgeregarding aclaim filed by an employee.
Any party may appeal anotice of decision within 30 days by writing to the Board requesting Board review;
however, aparty filing afrivolous appeal will be penalized.

Privacy of Case Records

Workers Compensation Law section 110-alimitsaccessto anindividua’ sworkers compensationfiletothe
claimant, the claimant’ sattorney or licensed representative (upon filing of an OC-400 form), and theemployer/
insurance carrier or their agents acting within the scope of their dutiesin evaluating, processing, and settling
theclaim.

Access can be gained by other parties by securing authorization from the claimant by filing OC-110A, a
notarized authorization from the claimant or acourt ordered subpoenaor court order from acourt of competent
jurisdiction, and then submitting it to the Board. The original authorization, subpoenaor court order must be
filed with the Board, copies of the original are not sufficient to gain access.

Thelaw prohibits authorization by the claimant directing disclosure of recordsto aprospective employer, or
in connection with assessing fitness or capability for employment. It isunlawful for any employer toinquire
into, or to consider for the purpose of ng fitness or capability for employment, whether ajob applicant
hasfiled for or received workers' compensation benefits.
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Chapter Nine

Return to Work Programs

Why Have A Return to Work Program?

Return to work programs can assist businesses in controlling expenses while helping
the injured workers to return to work as quickly as medically possible. Many injured
workersexpect theworkers compensation system to replace all their wagesand benefits,
and are often dissatisfied by the realization that it cannot.

Who Can Benefit By A Return to Work Program?

Experience showsthat injured workersrecover faster when they return to work. Experience al so showsthat
thelonger aninjured worker remains away from work, the moredifficult it isto return. Returning to regular
work usually occurs more quickly when modified duty is offered to the injured employee.

Some injuries are so severe that a return to any type of work isimpossible. Yet with new advances in
assistive technologies, there are fewer and fewer instances where job modifications cannot be made to
accommodate even the most severe injuries.

The employer also benefits from areturn to work program because the indemnity benefit that an employee
receivesisoffset by theamount he or sheisreceiving in wages. Theless money that an insurance company
is spending to pay benefits, the better the experience modification factor, and ultimately, the lower the
premium costs. Infact, according to the State I nsurance Fund, compani esthat have return to work programs
have seen savings up to 20-40 percent or more in workers' compensation costs.

The Most Important Player — The Employee

Two of the most important factors in considering the workers' response to the injury are motivation and
pre-morbid personality. Motivation, or theworker’ s expectation of hisor her performance, isprobably one
of the biggest predictors of successin any return to work program. The worker’ s expectation of hisor her
performanceisapredictor of how well he or shewill perform.

The second major factor is pre-morbid personality —the worker’ s level of self-esteem and self-confidence

will have a magjor impact on how he or she deals with disability. If aperson was already prone to anxiety
and depression, these factors will impact his or her acceptance of theinjury and view of the future.
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The Return to Work Team

Inlarger firms, the return to work program is comprised of anumber of individualsthat function as ateam.
But what about asmall employer that cannot afford a staff with such diverse expertise? The small employer
can still look at each of the tasksto determine what is necessary to return aninjured employee back to work
safely.

Determinethe nature and extent of the disability and overall health, to determine capacitiesand limitations
for the extent and type of work that the injured worker can perform.

Look at the existing job and analyze it from the viewpoint of skills required and its physical demands.
Based on existing claimsinformation and medical reports, look at work history, education, training, skills,
licenses, etc. to determine how the worker’ s existing skills fit into the requirements of the job.

Focus on removing the barriers preventing a successful return to work, with a special focus on
environmental barriers, family issues, psychological barriers and economic disincentives. A Workers
Compensation Board social worker can assist theinjured worker with accepting the severity of thedisability
and the occupational limits it imposes and the need to make reasonable plans and decisions for economic
security.

Review job descriptions with a knowledge of the skills and other requirements that are necessary to
satisfactorily perform agiven job.

Understand the detailed description of the actual job, including the requirements and skillsto performiit
effectively. The supervisor can aso be given realistic expectations as to what to expect from the worker
upon returning.

Utilize the expertise of the insurance company claims examiner, who pays the bills, has detailed
information about the injury and medical treatment, and awealth of experience in dealing with avariety of
workplaceinjuries.

The Various Steps to Return to Work

The ultimate goal isto return an employeeto hisor her samejob at the same pay. But that does not mean the
employment relationship hasto end.

The other options an employer can utilize during the recovery period include:

Modified job
Part-time job
Different job

Job sharing
On-the-job training
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For the vast majority of injured workers, thelost timeisminimal, the physician authorizesreturn to work and
the worker goes back to the same job. For the more serious injuries, the physician still does the physical
capacity evaluation, but a so needs some vocational eval uation and understanding of the physical demands of
thejob to giveinformed opinions.

If the physical capacities are compatible with the physical demands of the job, then the injured worker can
go back to the same job with the same employer. Where there is a discrepancy between the physical
demands and the capacity to do the work, the next step isto assess whether some type of job modification
or restructuring could enabletheworker to return to the samejob. 1t might be possiblethat some unessential
functions could be eliminated, or essential tasks could be rearranged to accommodate the worker.

In oneinstance, apartsinspector sustained aback injury from constantly having to pick
up threeto five pound parts from cases on the floor. His physician stated that he could
not continue to do this job without risking further deterioration of his condition. A
Workers Compensation Board counselor went to the site and analyzed the job. After
recommending that the cases of parts be stacked on pallets, so the employee would not
have to bend over, the problem was solved at minimal cost.

If job modification is not workable then alternative work must be considered. Thefirst option isto look for
adifferent job utilizing transferable skills. Herethe skillsanalysisiscritical to determinewhich skillsmay
betransferableto keep thelearning curve short. Theemployer needsto do athorough job of skill assessment
and analyzing theworker’ spotential for training and learning new skills. For example, adrill pressoperator
with a back injury could no longer work for eight hours while standing on a concrete floor. A Workers
Compensation counselor visited the job site and found aposition for the injured worker doing grinding and
burring, ajob that utilized existing skillsand allowed himto sit on ahigh stool. Thistransfer was accomplished
with the cooperation of the union and the Human Resource Manager.

The next level of aternative work entails on-the-job training with the same employer. In this case the
emphasis is on aptitudes and learning capacity for new skills and training. Attention also needs to be
focused on vocational interests and career goals.

When the injured worker cannot return to the employer, it may be because the injuries are so severe that
there has been extensivelost time and the job could not be held open, or that theinjuries prevent the worker
from performing hisor her usual job, or thereisapoor match between transferable skills and existing jobs.
When cases are more complex, that is, as lost time becomes more extensive (more than three months) the
costs escal ate and the odds for a successful return to work begin to decline.

Employers are prohibited from terminating an employee because the employee has filed a claim for
compensation or received compensation pursuant to WCL 8§120. However, thisisnot ajob security provision.
Tobeavalid discriminatory claim, the employer must be retaliating against the employeefor filing the claim
or receiving benefits. If an employer terminates an employee for a valid business reason, without any
retaliation, then thereisno discrimination.

The Workers Compensation Law does not prevent an employer from taking reasonable steps to secure a

steady, reliable and adequate work force. Employers may terminate employees who have filed workers
compensation claims and/or are receiving benefitsif the termination isfor avalid business reason, such as
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insubordination, lack of work/economic reasons, misconduct, lengthy absence fromwork, inability to perform
the job, or poor job performance, and is not retaliatory. The determination of whether a discharge is
discriminatory or for avalid business reason will be made by the Board if a discrimination claim is made.
Employersmay wish to seek legal advice on thisissue, and with respect to any other State or Federal laws or
collective bargai ning agreementsthat may apply to termination of employees.

In summary, many variablesgo into crafting asuccessful return to work program. There are no easy answers

or solutions. Developing agood plan early helps everyoneto clearly seetheir role and to be able to work
together effectively to bring about awin/win situation.
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Chapter Ten

Workers Compensation Fraud

In the simplest terms, insurance fraud occurs when someone knowingly and with intent
to defraud, presents or causes to be presented, any written statement that is materially
false and misleading to obtain some benefit or advantage, or to cause some benefit that
is due to be denied. If there is no material, written lie, there may be abuse, but it is not
fraud. However, workers' compensation fraud may be committed by a false statement,
which could be verbal.

What is Workers’ Compensation Fraud?

Oneof the costsof workers' compensation doesn'’t involve providing medical care or cash benefitsto claimants.
These are the costs associated with losses from fraudulent claims. Attorneys, employees, employers, health
careproviders, and insurance carrierscan all be partiesto fraud, bogging down the system for legitimate claims
that would otherwise be paid in atimely manner.

People who inflate or misrepresent a claim or submit afalse claim are committing fraud. People who get
hurt participating in a leisure activity on Sunday and report it on Monday as a work-related accident are
committing fraud. Employerswho misclassify their employeesor payroll are committing fraud. Health care
providers who submit false medical reports or inflated bills are committing fraud. Attorneys who solicit a
person to file afalse claim, or insurance carriers who alter evidence to support a denial of benefits are
committing fraud. Fraud hurts everyone. Fraud affects a company’ s bottom line, and therefore it affects all
the employees. Money that could finance additional staff or increase employee wages must be diverted to
pay for increased premiums. Employers pass these increases on to their customers in the form of higher
prices. Inthe end, it is the taxpayers that pay for fraud.

Workers' compensation fraud occurs when someone knowingly, with intent to defraud, makes a false,
material statement to obtain or deny a benefit. The law imposes tough criminal penalties for workers
compensation fraud by making such crimes a Class E felony, punishable by fines and/or prison time.

The Office of the Fraud Inspector General is charged with investigating allegations of fraud by any party to

the workers' compensation system, including attorneys, employees, employers, health care providers, and
insurance carriers.
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Common Forms of Workers’ Compensation Fraud

Attorney Fraud
Occurs when an attorney/licensed representative knowingly participates in misrepresentation of the truth

in order to either secure or deny compensation for their clients and/or themselves.

Examples of Attorney Fraud
Knowingly assisting aclient in pursuing afalse claim.
Soliciting a person to file afalse claim.

EmployeeFraud

Occurs when an employee knowingly, either verbally or in writing, lies about, or causes another to lie
about, amaterial fact for the purpose of obtaining workers' compensation benefitsto which he or sheisnot
entitled. The lie must be knowingly made. An inadvertent or unintentional misstatement is not fraud. The
lie must be made for the purpose of obtaining or denying benefits, and important enough to impact the
benefits.

Examples of Employee Fraud

Filing aclaim for an injury that did not occur on, or has no relation to the jab.

Lying about work status when questioned directly, such as at adeposition or ahearing, while receiving
temporary disability benefits.

Employer Fraud

Occurswhen an employer knowingly misrepresentsthetruth in order to avoid, deny or obtain compensation
on behalf of employees, or knowingly lies about entitlement to benefits to discourage an injured employee
from pursuing aclaim. Occurswhen an employer knowingly liesin order to obtain aworkers compensation
insurance policy at less than the proper premium rate.

Examples of Employer Fraud

Lying about the job risk or exposure by: underreporting payroll; misclassifying payroll; or lying about
company ownership to avoid a higher experience modification.

Telling an employee that workers' compensation benefits are only available if he or she has been
employed for six months or more.

Health CareProvider Fraud

Includes any verbal or written lie that formsthe basis of any billing for services or benefitsin the workers
compensation system. Can be perpetrated by any provider in the system, such as doctors, rehabilitation
counselors, pharmacists, or chiropractors.

Examples of Provider Fraud

Billing for exams of patients who were never examined, or for treatment never rendered.

Duplicate billing and/or receiving payment from different insurance carriersfor the same treatment —
and not making restitution
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InsuranceCarrier Fraud
Occurswhen a claims representative purposely misrepresents the truth in order to either deny or support a
claim; or offers or accepts any form of consideration for the referral or settlement of a claim.

Examplesof Carrier Fraud
Accepting a gift from a doctor’s office in exchange for an implied promise of patient referrals.
Altering the evidence in aclaim in order to support adenial of benefits.

The Difference Between Fraud and Abuse

Fraud vs. Abuse
What isfraud? What is abuse? What is the difference between them? Because abuse is a very broad term,
it is easy to confuse the two.

Abuse Defined:

Workers' compensation abuse is any practice that uses the workers' compensation system in away that is
contrary to either the intended purpose of the system or the law. This includes some behavior that is not
criminal and some that is, most significantly, fraud.

Insurance Fraud Defined:

Merely filing a claim that is not warranted or violating the rules of the workers' compensation system, in
the absence of fraud (alie) or kickbacks, may be abuse, but it isnot criminal. The specific elementsof fraud
must be present. Similarly, over-treatment by a physician might represent adifference in opinion; although
it could appear excessive and possibly abusive, it does not necessarily constitute fraud. Typical abuses of
the system also include magnification of complaints or disability that fall short of an outright lie, or an over
utilization of benefits. For example, soft tissue injuries give rise to subjective complaints that they cannot
either prove or disprove.

The presence or absence of a specific, provablelieisthe deciding factor. To separate fraud from abuse, itis
necessary to look for the material, written lie that was presented or caused to be presented to or by aninsurer.
TheNew Y ork Pena Law punisheswritten fraud only; the Workers Compensation Law also prohibits oral
fraud, in addition to written fraud.

For example, returning to work while receiving temporary disability payments might be abuse, or it might
be fraud, depending upon the circumstances. If temporary disability benefits continue when the claimant
hasreturned to work, and no one ever asksthe claimant “are you working?’, thereis an abuse of temporary
disability benefits, but there is no written lie and therefore no insurance fraud.

However, using the same example, if someone, such as the adjuster or the doctor, specifically asks the
claimant “areyou currently working?’ - and the claimant replies“no” and thuslies, and that lieistranscribed
in a written instrument (e.g., doctor’s report or employer’s claim form) there is insurance fraud and a
possible action under the Workers' Compensation Law and Penal Law, if thelieisrelied upon to determine
the amount and payment of temporary disability.
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The Workers Compensation Reform Act of 1996 has made it easier for prosecutors to establish fraud
cases. Under an amendment to Section 132 of the Workers' Compensation Law, every check issued directly
to abenefit recipient or health care provider must contain a statement directly beneath the endorsement line
indicating that in endorsing the check, the signatory certifiesthat s(he) is entitled to such payment and that
the circumstances which would affect entitlement to payment have not changed. Thus, with every check
that is presented, prosecutors potentially havethe basisfor the“writtenlie” that is essential to afraud case.

Kickbacks

Though not legally a fraud, offering or accepting kickbacks for the referral or settlement of cases is a
reportable and highly prosecutable crime. Kickbacks indirectly feed the problem of fraud and as a result,
cause damage to our society and our economy. Consequently, the legislature has determined that paying
and receiving kickbacks can contribute to fraud and are punishable criminal acts.

Insurance Fraud
In separating criminal insurance fraud from abuse, remember these key elements:

Thereis always afase representation - the lie

The lie must be intentional or knowingly made

The lie must be made for the purpose of obtaining a benefit the claimant is not due, denying a benefit
that is due, or obtaining insurance at |ess than the proper rate

Thelie must be material, that is, it must make adifference: If the truth had been told, would you have
done anything differently?’

Reporting Fraud

Any claims of suspected workers' compensation fraud should be referred to the Workers' Compensation
Fraud Inspector General for investigation and development of the appropriate case for prosecution by the
State Attorney General’ s Office, or local District Attorneys. The Fraud Inspector General may be contacted
by writing to:

Inspector General - Fraud Investigations
NY S Workers Compensation Board
20 Park St.
Albany, NY 12207
(518) 473-4839 or the Fraud Hotline at 1-888-363-6001
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Resources for Employers

Workers’ Compensation Board

Questions regarding:
Injury/Claims

Workers Compensation Law
Compliance/Coverage
Corporate Officer Options
Enforcement

Penalties

Self-Insurance

Medical Provider Requirements
Disputed Medical Bills

NY SWorkers Compensation Board

20 Park St.

Albany, NY 12207

518-474-6674 (General Information)
1-800-628-3331 (Advocate for Business)
www.wcb.state.ny.us

Compensation Insurance Rating Board

Questions regarding:

Rates

Classifications

Experience Modification Factors
Endorsements

Underwriting Rules

New Y ork Compensation Insurance Rating Board
200 E. 42nd St.

New York, NY 10017

212-697-3535

www.nycirb.org
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State Insurance Fund

Policy Holders of the State | nsurance Fund with questions regarding:
Audits
Corporate office exemptions
Payroll Reporting
Policy Cancellations
Quotes for Insurance (for potential customers)

New Y ork State | nsurance Fund
199 Church St.

New York, NY 10007
1-888-875-5790

212-312-9000

www.nysif.com
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Chapter Twelve

. Commonly Used Workers
. Compensation Terms

Abey a Case: To suspend action on a case, with a notation that an Examiner is to review the case by a
specified future date.

Abey an Issue: To postpone a decision on an issue in a case until alater date, when it is expected than
additional pertinent information may or will be available.

Accident (Work-Related): (WCB) An event, arising out of and in the course of employment, that results
in personal injury to aworker.

Accident, Noticeand Causal Relationship (ANCR): (WCB) Minimal conditionsthat must be met before
financia responsibility can be assigned to a claim for workers' compensation. Specifically, it must be
established that

awork-connected accident covered by the Workers' Compensation Law occurred,;
- following the accident, the claimant notified his’/her employer within the time limit required by the
Workers' Compensation Law; and

a causal relationship exists between the accident and aresulting injury or disability.

Adjourn (aHearing): (WCB) To put off or suspend until afuture time, without making any findings.
Adjudication: The act or process of adjudicating. A determination or decision by the Board.

Appeal: (WCB) A legal action taken by one of the partiesto the Appellate Division, Third Department, to
reverse or amend adecision or direction made by aBoard Panel or the Chair of the Workers' Compensation
Board.

Apportionment: (WCB) A proportionate division of all or part of the liability in a case between two or
more sources of disability for the same claimant, based on an evaluation of therel ative contribution that the
sources of disability have made to the claimant’ s permanent disability.

Arising Out of and in the Cour se of Employment: (WCB) Two necessary conditionsthat must be met to
establish awork-connected accidental injury; aninjury that “arisesout of” isonethat resultsfrom ahazard
of the employment, while an injury “in the course of employment” is one that occurred at atime, place and
under circumstances related to the employment.
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Average Weekly Wage (AWW): Wage used to calculate compensation and death benefit rates. Defined
at 1/52nd of the injured worker’ s average annual earnings (200-300 times average daily wage, depending
onwork schedule), based on the prior year’ s payroll data. If an injured worker has not worked a substantial
portion of theimmediately preceding year, the average wage of a comparably employed worker isused in
the Board' s calculations.

Board Panel: (WCB) A panel, usually comprised of three Workers' Compensation Board members, that
reviews requests to amend decisions made by Workers' Compensation Law Judges, reopens closed cases
and considers applications for lump sum non-schedul e adjustment awards.

Case: (WCB) A reported work injury or illness which has been assembled and assigned a case number
(indexed) by an indexing unit of the Workers' Compensation Board.

Case Number: (WCB) A unique identifier assigned by the Workers' Compensation Board at the time a
case isindexed. The case number consists of 8 characteristics and has two possible formats:

- for regular cases (not involving volunteer firefighters or volunteer ambulance workers), the format is
DY Y SSSSS, where D isacode for the WCB district office in which the case was indexed (0,1=Brooklyn,
Manhattan, Queens; 2=Hempstead; 3=Peekskill; 4=Hauppauge; 5=Albany; 6=Syracuse; 7=Rochester;
8=Buffalo; 9=Binghamton); Y'Y representsthelast two digits of theyear of indexing; and SSSSSisa5-digit
sequence number, beginning with 00001 on January 1.

- for cases involving volunteer firefighters or volunteer ambulance workers, the format is VDY SSSS,
where: V is a letter indicating a firefighter (F) or ambulance worker (A); D and YY are the same as for
regular cases; and SSSSis a 4-digit sequence number beginning with 0001 on January 1.

Causeof Accident: (WCB) Object, substance or condition that directly contributed to the occurrence of an
accident.

Causation/Causative Factor: Thefact of being the cause of something produced or of happening. The act
by which an effect is produced. An important doctrine in fields of negligence and criminal law.

Claim: (WCB) A request, on aprescribed Form C-3, for workers' compensation for work-connected injury,
occupational disease, disablement, or death (Form C-62). A claimant must file a claim within a two-year
period from the occurrence of the accidental injury, knowledge of occupational disablement, or death.
Failure to file a claim may bar an award for compensation unless the employer has made advance benefit
payment or failsto raise the issue, in which event the claim filing requirement is deemed waived.

(NYCIRB, Carriers) A demand for payment or recovery for loss under an insurance contract. Cases are
counted as claims only when a payment is made (for indemnity and/or medical benefits) or areserve is
established.

Classification Code: (NCCI, NYCIRB) A system of insurance risk classification based on industrial or
occupational categories, supported by the National Council on Compensation Insurance and in usein about
40 stateswhere privateinsuranceisavailable. The system, which includes several thousand 4-digit numeric
codes (with morethan 700 classificationsin usein New Y ork), isextensively used to identify an employer’s
rate making class(es) and establish basic pricing for workers' compensation insurance.
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Conciliation: (WCB) A Workers' Compensation Board process established to resolve, in an expeditious and
informal manner (e.g. through meetings or tel ephone conferences), issuesinvol ving non-controverted claims
in which the expected duration of benefitsisfifty-two weeks or less. Failure to reach an agreement through
the conciliation process resultsin the case being scheduled for ahearing.

Contested: To bring an action at law. To make the subject of dispute, contention, or litigation.

Continue (a Case): (WCB) To complete a hearing on a case without closing the case, leaving additional
matters to be resolved at a future hearing.

Controverted Claim: (WCB) A claim challenged by theinsurer on stated grounds. The Board sets a pre-
hearing conference for the determination of the grounds and directs the parties to appear and present their
case.

C-2: A Board form titled “Employer’s Report of Work-Related Accident or Occupational Disease” filed
by employerswithin ten days after an accident occurs, asrequired by WCL Section 110. Theform includes
a section identifying the case and principal parties and additional sections labeled “Accident,” “Injured
Person,” “Nature of Injury,” “Cause of Accident,” and “Fatal Cases.” Failure to make timely C-2 filings
subjects employers to potential administrative and criminal penalties.

C-3: A Board form titled “Employee’s Claim for Compensation,” that should be completed by the injured
worker and submitted to the Board within two years of the accident or onset date. The C-3 form contains
much of the same information as the C-2 (sections describing the Injured Person, Employer, Place and
Time of accident, Injury, Nature and Extent of Injury, Medical Benefits received, Compensation Benefits
received/claimed, etc.).

C-4: A Board form titled “ Attending Doctor’s Report,” that requests information about claimant/claim
identification, claim parties of interest, injury history, diagnosis, treatment, disability, causal relation of
accident to disability, and degree of impairment. The form is to be filed by the doctor within two days of
initial treatment, with additional reports during continued treatment, including afinal report. [Also used as
Carrier/Employer Billing Form.]

C-7: A Boardformtitled “ Noticethat Right to Compensationis Controverted,” that acarrier (asappropriate)
must file within (1) 18 days of the date disability begins, (2) ten days of the date the employer first had
knowledge of the alleged injury, or (3) within 10 days after the receipt of acopy of the C-2, whichever is
later. The form contains

information identifying the claim, person (allegedly) injured, employer and carrier,

adescription of the alleged injury and town/county/state where alleged injury occurred,

reasons why right to compensation is controverted,

datesfor start of alleged disability, employer/carrier first knowledge of injury, receipt of a C-2 from the
employer and

statement concerning whether notification has been given to the disability benefits insurance carrier,
and date of notification
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C-8/8.6: A Board form titled “Notice that Payment of Compensation for Disability has been Stopped or
Modified,” that carriers are required to file within 16 days of the date on which benefit payments are
stopped or modified. The form includes:

information identifying the claim, injured person, employer and carrier,

asummary of total disability benefits, partial disability benefits and disfigurement awards paid,

asummary of the claimant’s return-to-work and earnings status and

if appropriate, an explanation of why indemnity benefits have not been paid in full. Depending on
circumstances cited by the carrier and the claimant’s response, the filing of a C-8/8.6 may or may not
trigger an immediate hearing.

Decision: A determination arrived at after consideration. A report of a conclusion.

Dependent: A person dligibleto receive death benefitsin afatal injury case; theregular receipt of contributions
by the alleged dependent upon which he/she relies and needs to sustain his’her customary mode of living
constitutes dependency. Surviving widowsand children under age 18 yearsare eligiblefor benefitswithout
proving dependency, and other eligible recipients (if dependency is established) may include dependent
handicapped children over age 18 years of age, grandchildren, brothers and sisters under age 18, dependent
parents and grandparents.

Exclusive Remedy: The premise on which the Workers' Compensation system is based: workers gave up
the right to sue the employer in exchange for medical care and wage replacement benefitsfor their injuries.

ExperienceRating: A method for determining an employer’ sworkers' compensation premiumsthat reflects
a) a comparison of the employers recent loss experience with the amount the employer would have been
expected to pay if it had been an average employer in the same industry with the same payroll and b) the
credibility or confidence assigned to the employer’ slossexperience. In practice, insurersassign no credibility
to employers with average class premiums below a certain amount (e.g., $5,000/yr).

Final Adjustment Hearing: (WCB) A hearing held in casesinvolving the loss or |oss-of -use of amember
or organ of the body in which the principal issue is the extent of loss or loss-of-use (e.g., claims normally
involving schedule awards).

Hearing: (WCB) The WCL provides that no case may be closed without notice to all interested parties,
with all such parties having an opportunity to be heard. Board hearings are held before Workers’
Compensation L aw Judgeswho hear and determine claimsfor compensation, for the purpose of ascertaining
the rights of the parties. The Board, upon receipt of an application for review of a judge’ s decision, may
also hold hearings.

Indemnity Benefits: Compensation paid to the workers compensation claimants for lost time resulting
from an injury or illness. Six types of award are permitted by the WCL :

temporary total disability benefits (for periods of total wage 10ss);

temporary partial disability benefits (for periods of partial wage 10ss);

facial disfigurement awards (at judge's discretion but subject to a maximum, for cosmetic facial
disfigurement resulting from the accident or exposure);



permanent partial disability benefits (for loss of physical function or for periods of partial wage loss
after a claimant has been classified as having a permanent partial disability);

permanent total disability benefits (for loss of wage earning capacity after aclaimant has been classified
as having a permanent total disability); and

death benefits (compensation benefits awarded to spouse, children or under certain circumstances, other
family members following a work-related death).

Indexed Claim: (WCB) A claim case folder which has been assembled and assigned a case number by the
Board's Claims Unit.

Judge: See Workers' Compensation Law Judge.

Jurisdiction: (WCB) The right to hear and determine a workers' compensation case. The Board has
jurisdiction over most work-related injuries occurring in New Y ork State. Notable exclusions from the
Board' jurisdictionin New Y ork State include: federal government workers and certain employees of local
government, many NY C government occupations (civil service police, firefighters, sanitation workers),
most NY C teachers, and casual employments (yard work by minors, baby-sitters, etc.). Workers covered
by separate compensation systems under federal laws (maritime employments, merchant seafarers, interstate
railroad employees, etc.) may elect to submit to NY Sjurisdiction by waiving their federal rightsand remedies.

Coverage for some worker classesin NY Siselective (e.g., part-time household workers, sole proprietors,
corporate officers, certain musicians, and farm workers earning less than $1,200 per year).

Licensed Representative: (WCB) (a) Any person other than an attorney who isauthorized by the Board to
represent claimants or insurance carriers before the Board and, in someinstances, to receive afee, fixed by
the Board, for such services. (b) Any person other than an attorney who is authorized by the Board to
represent self-insurers beforeit.

Lost Time: (WCB) A period of total wage loss and loss of earning capacity, beyond the statutory waiting
period, caused by the claimant’ s work-connected disability. In workers' compensation cases only, if the
disability period exceeds 14 days, compensation will be paid from the first day of disability. Thereisno
waiting period for volunteer ambulance worker or volunteer firefighter cases.

Lump Sum Settlement: (WCB) A negotiated and Board-approved agreement, termed a “non-schedule
adjustment,” between a claimant with a non-schedule permanent partial disability and the insurer(s). Asa
result of the agreement the claimant receives asum of money representing all future compensation for his/
her disability, and the caseis considered closed. Under WCL Section 15(5-b), granting of a settlement by
the Board requiresthat (a) the right to compensation has been established and compensation has been paid
for at least three months, (b) the continuance of disability and of future earning capacity cannot be ascertained
with reasonabl e certainty, (c) there has been aphysical examination of the claimant prior to approval, and
(d) the Board considers the settlement “fair and in the best interest of the claimant.” In practice, lump sum
settlements are usually final, but the law provides for reopenings if the Board finds that there has been a
change in condition or degree of disability not contemplated at the time of the settlement.

Manual Rates: Thelisted premium, stated as dollars per $100 of weekly earnings for each employee, in a

state’ s current schedule; in New Y ork the manual rates are linked to the Classification Code system (i.e.,
rates are stated for each work classification code used in the state).
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Maximum Medical Improvement (MM1): (WCB) An assessed condition of aclaimant based on medical

judgment that (a) the claimant hasrecovered from thework injury to the greatest extent that is expected and
(b) no further change in his/her condition is expected. A finding of maximum medical improvement is a
normal precondition for determining the permanent disability level of aclaimant.

M edical Benefits: Medical treatment provided, under the Workers' Compensation Law, toinjured workers
asaresult of injuries arising out of and in the course of employment.

Medical Fee Schedule: A schedule, established by the Chair of the Workers Compensation Board, of
charges and fees for medical treatment and care furnished to workers' compensation claimants.

Medical Treatment: (WCL) Care (other than first aid) administered by aphysician, chiropractor or podiatrist
or on aphysician’sreferral, by a psychologist, or physical or occupational therapist.

New Y ork Compensation Insurance Rating Board: A private, non-profit association of licensed insurance
companies that provide workers' compensation insurance in New Y ork; the organization is responsible
(among other things) for collecting and reviewing compensation |0ss experience from carriers, developing
policy forms and rating plans, conducting actuarial analyses and preparing rate filings with the New Y ork
State Insurance Department.

No Further Action (NFA): A claim classified as such, based on the determination that no further rulings by
the Workers Compensation Board can be made unless action istaken by Parties of Interest in the case.

Notice: Written notification from an employeeto his/her employer, indicating that awork-connected injury or
injury has occurred. For accidental injuries, notice must be given no later than 30 days after the accident; the
Board may excuse afailureto give notice on the groundsthat a) for some reason, notice could not have been
given; b) theemployer had knowledge of the accident; or c) the employer’ s case has not been prejudiced. In
casesinvolving occupational diseases, the time period for noticeis 2 yearsfrom the date of disablement or
from the date when the employee knew, or should have known, that the disease was due to the nature of
employment.

Occupational Disease (OD): A disease arising from employment conditions for a class of workers, with
the disease occurring as a natural incident for particular occupations, distinct from and exceeding the
ordinary hazards and risks of employment. To be considered an occupational disease, there must be some
recognizable link between the disease and some distinctive feature of the workers' job.

Occupational Disease, Notice and Causal Relationship (ODNCR): (WCB) Minimal conditions that
must be met before financial responsibility can be assigned to aclaim for workers' compensation based on
occupational disease. Specifically, it must be established that (a) the claimant has an occupational disease
recognized by the WCL, (b) the claimant has, after the onset of the disease, notified his’her employer
within the statutory time limit (two years from date of disablement or from date when claimant knew or
should have known that the disease was due to the nature of the employment, whichever isgreater), and (c)
acausal relationship exists between work-related activitiesand exposure, the devel opment of the occupational
disease, and a subsequent disability.

Occupational Illness: Any abnormal condition or disorder, other than one resulting from an occupational

injury, caused by exposure to environmental factors associated with employment; it includes acute and
chronicillnesses or diseases which may be caused by inhalation, absorption, ingestion or direct contact.
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Occupational Injury: Any injury, such as afracture, sprain, amputation, etc. - which results from awork
accident or other exposureinvolving asingle accident in thework environment.

Party of Interest: Theclaimant, employer, carrier and any statutory fund that may beliablein the particular
case.

Premium: Thetotal amount paid for aninsurance policy. For workers' compensation insurance, premiums
arenormally calculated using arate per $100 of the payroll for covered employees.

Prima Facie M edical Evidence: Medical evidence of awork-related accident or occupational disease. A
medical report constitutes primafacie medical evidenceif it includesahistory of the precipitating causes of
theinjury, causal relationship between the claimant’ swork and theinjury, and adiagnosis.

Reimbursement, Request for: A request by an employer for reimbursement for wages paid to an employee
for aperiod during which the employeewaseligibleto receiveworkers compensation or disability benefits.
A request by acompensation carrier for reimbursement out of the Special Disability Fund. A request by a
disability benefitscarrier for reimbursement of benefits paid to aclaimant whiletheworkers' compensation
case was being litigated.

Reopened Case: A workers' compensation case which had been determined to need no further action by a
Workers Compensation Law Judge or aBoard Panel that i s subsequently made active again to determinethe
claimant’ seligibility for benefits.

Reopened Cases Fund: (WCB) A fund established to assume liability for additional awards in casesin
which the application to reopen the case occurs more than seven years from the date of injury and more
than three years from the payment of the last payment of compensation. The Fund is financed through
paymentsin non-dependency death cases and through assessments made as needed against all carriers.

Request for Further Action: When aParty-of-Interest in acase requests Board intervention.

Rescind (a Decision): (WCB) A Board Panel memorandum of decision which voids or annuls aWorkers
Compensation Law Judge decision. Decisions to rescind are usually issued without prejudice in order to
allow the parties to present evidence or testimony not previously presented to a Workers' Compensation
Law Judge.

Schedule Permanent Partial Disability: (WCB) Maximum benefit week schedules in the WCL are
generally used in determining lifetime benefits for injuries to major body parts. Injuries amounting to less
than a 100 percent functional loss are awarded a percentage of the scheduled weeks, and there are also
provisions for additional weeks required for a protracted healing period.

Second Injury Fund: A special fund, technically known in New York as the Special Disability Fund,
which assumes, in certain cases, part of the permanent disability liability resulting frominjuriesto previously
handicapped workers. The fund, which is funded by assessments against carriers and self-insureds, was
created to assure handicapped workers receive full workers compensation benefits, while encouraging
employers to hire physically handicapped persons by protecting them against disproportionate liability in
the event of subsequent employment injury.
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Self-Insurance: (WCB) Inlieu of purchasing insurance from an insurance carrier, an employer or group of
employers may assume the liability for the payment of workers compensation benefits to employees by
depositing securities or a surety bond in an amount required by the Board.

Special Funds: Funds established under the WCL to assure payments of benefits associated with claims,
usually by transferring all or part of theliability to the Fund.

State I nsurance Fund: A quasi-public agency whose activitiesinclude a) providing workers' compensation
insurance coverage to private and public employers; b) providing other lines of insurance coverage; and c)
actingasan agent in NY Sinworkers' compensation casesinvolving NY S employees. The State Insurance
Fund must offer workers' compensation insuranceto any employer requesting it, making the Fund an “insurer
of last resort” for employers otherwise unableto obtain coverage.

Symptomatic Treatment: Medical treatments aimed at providing relief from the symptoms of a disease
or injury, rather than providing a permanent remedy to the underlying condition.

Tentative Rate: A weekly rate assigned by the Workers' Compensation Board for carrier indemnity
payments, pending final adjudication of outstanding issues relating to benefit rates.

Third Party Action: (WCB) Thisterm refersto lawsuits against equipment manufacturers, facility owners
and other non-employer parties whose products or services contributed to the occurrence of an accident.
Under WCL, a compensation claim is aworkers sole remedy against the employer, but lawsuits may be
initiated against third parties for contributory negligence, product defects, etc.

Total Disability: Within meaning of workers' compensation acts, means lack of ability to follow
continuously some substantially gainful occupation without serious discomfort or pain and without material
injury to health or danger to life.

Trial Calendar Hearing: (WCB) A regularly scheduled hearing on a case conducted by aWCLJ that is
designed to permit the introduction of evidence and/or witnesses and the presentation of arguments by the
parties.

Uninsured Employers’ Fund: A specia fund which provides for the payment of workers' compensation
cases where the employer was not insured nor self-insured and has defaulted in the payment of workers
compensation.

Waiting Period: (WCB) Period covering thefirst seven days of disability resulting from awork-connected
injury or illness. Workers' compensation indemnity benefits are not alowable for the first seven days of
disahility, except that (a) in caseswherethe disability period exceeds 14 days, indemnity awardsare allowed
from the date of disability, and (b) thereisno waiting period for VAWBL/VFBL cases. Thereisalso aseven
day waiting period for disability benefits.

Workers' Compensation Board, New York State (WCB): (a) The agency charged with administering
the Workers' Compensation Law, the Volunteer Ambulance Workers Benefit Law and the Volunteer
Firefighters' Benefit Law and the Disability Benefits Law. (b) The thirteen member Board responsible
(directly or through review of delegated authority) for determining all issues involving claims under the
WCL. Members are appointed to seven-year terms by the Governor, by and with the advice and consent of
the Senate. The Governor designates the Chair and Vice-Chair.
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Workers Compensation Law (WCL): Chapter 67 of the Consolidated Laws, governing the workers
compensation system; separate laws cover compensation benefits for volunteer firefighters and volunteer
ambulance workers.

Workers Compensation Law Judge (WCL J; Compensation Claims Referee): (WCB) An officer ap-
pointed by the Chair of the Workers' Compensation Board from a Civil Service competitive processto hear
and determine claims and to conduct such hearings and investigations and make such orders, decisions and
determinations as may be required in the adjudication of the claims. A Judge's decision is deemed the
decision of the Board unless the Board modifies or rescinds such decision.
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